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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

 
 
 
Oneida Tribe of Indians of Wisconsin, 
    Plaintiff, 
 
 
 
v.       Case File No. 
 
 
 
Village of Hobart, Wisconsin, 
    Defendant. 
 
 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

 

 
 Plaintiff Oneida Tribe of Indians of Wisconsin (the “Tribe”), by and through its 

undersigned counsel, states and alleges as follows: 

NATURE OF THE ACTION 

 1. The Tribe brings this action for declaratory and injunctive relief under 28 U.S.C. 

§2201 and Fed. R. Civ. Proc. 65 against the Village of Hobart, Wisconsin (“Village” or 

“Hobart”) for a declaration of the parties’ legal rights with regard to the status of lands held in 

trust for the Tribe by the United States and located within the Village (the “trust lands”); the 

United States holds title to and the Tribe is the beneficial owner of these trust lands.  

Specifically, the Tribe seeks a declaration that the trust lands are not subject to the “fee” imposed 

by the Village Stormwater Management Utility, Village of Hobart Code of Ordinances, ch. 4.5, 

and an injunction against attempts by the Village to impose and collect such charges against the 

Tribe’s trust lands. 
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JURISDICTION 

 2. The court has jurisdiction over this action under 28 U.S.C. §§ 1331 and 1362.  

The Tribe maintains a government-to-government relationship with the United States and has a 

governing body duly recognized by the Secretary of the Interior.  74 Fed. Reg. No. 153, at 

40220, August 11, 2009.  The Tribe asserts claims arising under the Constitution, laws and 

treaties of the United States, including but not limited to Art. I, §8, cl. 3, Art. II, §2, cl. 2, and 

Art. VI of the United States Constitution; the Treaty with the Oneidas, February 3, 1838, 7 Stat. 

566; the Indian Reorganization Act of 1934, 25 U.S.C. §461 et seq.; and the federal common 

law. 

VENUE 

 3. Venue is proper in this district under 28 U.S.C. §1391(b) inasmuch as the Tribe’s 

trust lands and the Village of Hobart are located within the district and the events giving rise to 

the claims made by the Tribe occurred within the district. 

PARTIES 

 4. Plaintiff Tribe is a successor in interest to the Oneida Nation recognized by the 

United States in the Treaty of Fort Stanwix, Oct. 22, 1784, 7 Stat. 15, the Treaty of Fort Harmar, 

Jan. 9, 1789, 7 Stat. 33, and the Treaty of Canandaigua, Nov. 11, 1794, 7 Stat. 44.  The Tribe has 

continuously since 1794 received or been entitled to receive annuity payments under the Treaty 

of Canandaigua.  The Tribe is organized pursuant to a constitution adopted under the Indian 

Reorganization Act of 1934, 25 U.S.C. §476, and approved by the Secretary of the Interior on 

December 21, 1936.  The Tribe’s principal government offices are located at N7210 Seminary 

Road, Oneida, Wisconsin 54155. 

 5. Defendant Village of Hobart is an incorporated municipality in Brown County, 
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State of Wisconsin.  Its principal offices are located at 2990 South Pine Tree Road, Oneida, 

Wisconsin 54155. 

 

ALLEGATIONS COMMON TO ALL CLAIMS 

 6. On February 3, 1838, the United States executed a treaty with the First Christian 

and Orchard Parties of the Oneidas to set aside a tract of recently ceded Menominee territory for 

the Oneidas. 7 Stat. 566.  Under Article 2 of the treaty, the reserved land was a tract “to be held 

as other Indian lands are held...” containing approximately 65,400 acres (“Oneida Reservation”).  

Id.  The First Christian and Orchard Parties are now organized as the Oneida Tribe of Indians of 

Wisconsin pursuant to the Indian Reorganization Act. 

 7. On June 18, 1934, Congress enacted the Indian Reorganization Act (the “IRA”), 

which, among other things, authorizes the Secretary of the Interior to take lands into trust for 

tribes.  48 Stat. 984, codified as amended at 25 U.S.C. §461, et seq.  As authorized by the IRA 

and in accordance with governing regulations, the Tribe has from time to time since 1934 applied 

for certain lands to be placed into trust by the United States for the benefit of Tribe.  25 C.F.R. 

Part 151. 

 8. The United States has continuously since 1838 held parcels of land in trust for the 

Tribe, and the Secretary has from time to time since 1934 acquired parcels of land in trust for the 

Tribe under the IRA, located within the boundaries of the Village.  As of this date, 

approximately 1420 acres located within the Village are held in trust by the United States for the 

Tribe.  These trust lands and the immunity of these trust lands from the Village’s Stormwater 

Management Utility “fees” are the subject of this litigation. 

 9. In accordance with its Stormwater Utility Management Ordinance (the 
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“Ordinance”), the Village has since July 2007 imposed a “fee” upon all property located within 

the Village for the alleged purpose of managing stormwater run-off.  Village of Hobart Code of 

Ordinances, §§4.501 Findings, 4.508 Billing and Penalties.  The Ordinance creates a Storm 

Water Management Utility to assess and impose these “fees” on all real property located in the 

Village, including a base charge and an Equivalent Runoff Unit Charge.  Id., §4.505(4) Rates and 

Charges. 

 10. The charges imposed by the Ordinance are not fees for services rendered by the 

Village.  Rather, the charges “apply to each and every lot or parcel within the Village.”  Id., 

§4.505(1).  The charges are the responsibility of every property owner in the Village and unpaid 

charges under the Ordinance “shall be a lien upon the property served.”  Id., §4.508(3) Billing 

and Penalties.  The Ordinance further provides that, “The Village shall collect delinquent charges 

under Wis. Stat. §§ 66.0821(4) and 66.0809(3).”  Id.   

11. Wis. Stat. 66.0809(3) authorizes the imposition of penalties for failure to pay the 

charges and provides that “arrears and penalty will be levied as a tax against the lot or parcel of 

real estate…”    The statute further authorizes the use of the same proceedings “in relation to the 

collection of general property taxes and to the return and sale of property for delinquent taxes...”  

Wis. Stat. §66.0809(3). 

 12. Beginning in July 2007, the Village purported to impose the charges levied under 

the Ordinance on the Tribe’s trust land and fee land in the amount of $70,462.80.  By letter dated 

January 31, 2008, and signed by Chairman Danforth, the Tribe advised the Village that it 

considered the charges imposed on its trust and fee land to be invalid under federal law and 

declined to pay the same in the amount of $70,462.80.  Letter attached as Exhibit A.   

 13. In December 2008, the Village once again purported to impose the charges under 
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the Ordinance on the Tribe’s trust and fee land.  By letter dated January 14, 2009, and signed by 

Chairman Hill, the Tribe paid under protest the charges as against its fee land in the amount of 

$37,748.59, and the Tribe declined again to pay the charges under the Ordinance as to the trust 

land.  Letter attached as Exhibit B. 

 14. On March 25, 2009, the Tribe and the Village executed an Escrow Agreement; 

the Oneida Golf Enterprise Corporation (“OEGC”), a tribally chartered corporation wholly 

owned by the Tribe and charged with the management of the Tribe’s Thornberry Creek Golf 

Course trust property, also signed the Escrow Agreement.  The purpose of the Escrow 

Agreement was to obtain the approval by the Village of liquor license applications for OEGC for 

the Golf Course property, which approval was conditioned by the Village on the payment by the 

Tribe into escrow of the disputed, outstanding charges under the Ordinance with respect to the 

Tribe’s trust land located within the Village.  

 15. The Escrow Agreement required the Tribe to deposit the disputed charges under 

the Ordinance in the amount of $106,816.95 into escrow, upon which payment the Village 

approved the Tribe’s pending liquor license applications.  The Escrow Agreement further 

provided for a ninety (90) day period during which time the parties may attempt a negotiated 

resolution of the disputed charges under the Ordinance.  Finally, the Escrow Agreement provided 

that, in the event no agreement was reach at the end of the ninety (90) day period, each party 

waived its sovereign and/or governmental immunity for the limited purpose of contesting the 

Village’s authority to impose its charges under the Ordinance on the Tribe’s trust land.  Both 

parties consented to suit in federal district court regarding the dispute.  Escrow Agreement 

attached as Exhibit C. 

 16. Following the execution of the Escrow Agreement, representatives of the Tribe 
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and the Village did meet for the purpose of addressing the disputes between the Tribe and the 

Village with respect to the Village’s claims of authority and jurisdiction over the Tribe’s trust 

lands.  No agreement has been reached. 

 17. On March 27, 2009, the Tribe received by certified mail a letter dated March 24, 

2009, from the Midwest Regional Office, BIA, regarding the imposition of the charges under the 

Ordinance on the Tribe’s trust land.  The letter advised the Tribe and the Village that the charges 

constituted a tax that may not be imposed on land held in trust by the United States.  Regional 

Director Virden requested the Village to immediately delete the Tribe’s trust land from the tax 

certificate and terminate further collection action.  Letter attached as Exhibit D. 

 18. On December 15, 2009, the Tribe received the 2009 annual tax bills for its fee and 

trust land.  The bills include amounts levied by the Village for the charges under the Ordinance 

for the Tribe’s trust land in the aggregate amount of $42,156.00, notwithstanding direction to the 

contrary from the BIA.  

 19. The Tribe has promulgated ordinances that comprehensively regulate water 

quality on the Oneida Reservation, including stormwater run-off on its trust land.  These 

ordinances include Chapter 69 of the Oneida Code of Laws, the Zoning and Shoreland Protection 

Law, adopted in 1981 to prevent surface water run-off into creeks and wetlands; Chapter 46 of 

the Oneida Code of Laws, the On-Site Waste Disposal Ordinance, adopted in 1988 to regulate 

private sewage systems; Chapter 47 of the Oneida Code of Laws, the Sanitation Ordinance, 

adopted in 1990 to regulate water and sanitary utilities; Chapter 43 of the Oneida Code of Laws, 

the Well Abandonment Law, adopted in 1994 to require the abandonment or upgrade of unused, 

unsafe, or noncomplying wells; Chapter 48 of the Oneida Code of Laws, the Water Resources 

Ordinance, adopted in 1996 to regulate present and potential sources of water pollution; and 
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Chapter 41 of the Oneida Code of Laws, the Non-Metallic Mining Ordinance, adopted in 2007 to 

regulate reclamation projects for the purpose of meeting water quality standards for surface 

waters and wetlands.   

 20. The Tribe has an Environmental, Health & Safety Division (the “Division”) 

which is tasked with implementation and enforcement of the Tribe’s environmental laws and 

programs.  The Division has an annual budget of approximately $3.7 million.  Within the 

Division, seven staff members are assigned to the Water Resources Team, which is responsible 

for carrying out the Tribe’s water quality programs.  The Tribe expends approximately $800,000 

annually for water quality programs which are directly or indirectly related to mitigating the 

effects of stormwater run-off.  Specific activities include restoring and enhancing meanders to 

streams and creeks to slow the flow of water, restoring and enhancing wetlands to provide for 

filtration of stormwater, establishing buffer zones between agricultural fields and waterways, 

planting cover vegetation to control erosion, investigation of and response to spills, water quality 

monitoring for both point and non-point sources of pollution, construction site erosion control, 

and community education regarding best practices to reduce pollution to waterways and improve 

water quality.  In addition to these efforts, the Tribe installs and maintains on-site stormwater 

treatment facilities on tribal properties, including water infiltration systems and retention ponds.  

 21. The Tribe has entered into a Direct Implementation Tribal Cooperative 

Agreement with the United States Environment Protection Agency (the “EPA”) for the control of 

stormwater runoff from construction sites, and employees of the Tribe have received federal 

credentials with respect to construction site permitting and investigation under the Clean Water 

Act and related regulations.  In addition, the Tribe has applied for and expects to receive a 

Municipal Separate Stormwater Sewer Permit from the EPA for the entire Oneida Reservation. 
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 22. The Tribe’s trust land is subject to comprehensive federal statutes and regulations 

regarding the use and management of the land, the leasing and use of resources thereon, and the 

quality of water sources thereon, including stormwater run-off.  These federal statutes include, 

but are not limited to, the Indian Trade and Intercourse Act, 25 U.S.C. §177, 25 U.S.C. §321 et 

seq. (regarding rights-of-way over Indian land, including trust land), 25 U.S.C. §391 et seq. 

(regarding the lease or sale of tribal lands, including trust land, for any use including timber, 

mineral and other resource development and protection), the American Indian Agricultural 

Resources Management Act, 25 U.S.C. §3701 et seq. (regarding management and development 

of tribal agricultural lands, including trust land), and the Clean Water Act, 33 U.S.C. §1251 et 

seq., and regulations promulgated thereunder. 

  23. By the terms of the 2009 Escrow Agreement, the Village consents to this action to 

challenge its authority to impose the charge under the Ordinance on the Tribe’s trust land and 

waives its claims to sovereign and/or governmental immunity.  No other action has been filed in 

this court. 

 

FIRST CLAIM FOR RELIEF 

(Claim under the IRA and implementing regulations) 

 24. The Tribe repeats and incorporates by reference herein the allegations in 

paragraphs 1 through 23. 

 25. The IRA, 25 U.S.C. §465, authorizes the Secretary of the Interior to place land 

into trust to be held by the United States for the benefit of Indian tribes.  Such lands “shall be 

exempt from State and local taxation.”  Id. 

 26. Regulations promulgated by the Secretary of the Interior prohibit local regulation 
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and taxation of trust lands.  25 C.F.R. §1.4. 

 27. The United States holds title to land within the Village in trust for the Tribe.  This 

is the trust land that is the subject of this action. 

 28. The charges authorized and imposed by the Village under the Stormwater 

Management Utility Ordinance constitute a tax on the Tribe’s trust land and, as such, violate the 

tax immunity provided for those lands by federal law and regulation. 

 

SECOND CLAIM FOR RELIEF 

(Federal pre-emption) 

 29. The Tribe repeats and incorporates by reference herein the allegations in 

paragraphs 1 through 23. 

 30. Under federal common law and rules governing construction of Indian statutes, 

federal law pre-empts the application of state and local law and regulation to recognized Indian 

tribes and their property located in Indian country, 18 U.S.C. §1151, when federal regulation is 

comprehensive. 

 31. Federal regulation of the Tribe’s trust property is comprehensive and pervasive 

and precludes state and local regulation by virtue of the Supremacy Clause of the United States 

Constitution.  U.S. Const., Art. VI, §2. 

 32. Whether or not they constitute a tax, the charges that the Village attempts to 

impose under its Stormwater Management Utility Ordinance on the Tribe’s trust land are pre-

empted by the pervasive and comprehensive federal regulation of the Tribe’s trust land. 
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THIRD CLAIM FOR RELIEF 

(Infringement of tribal self-government) 

 33. The Tribe repeats and incorporates by reference herein the allegations in 

paragraphs 1 through 23. 

 34. The Tribe holds inherent powers of self-government, including the authority to 

manage and regulate the Oneida Reservation and tribal property, including tribal trust land.   

 35. In the exercise of its inherent power of self-government, the Tribe has 

promulgated tribal law to manage the water resources on the Oneida Reservation, including 

stormwater run-off on trust lands. 

 36. The Tribe’s interests in the regulation of its trust land, including stormwater run-

off, far outweigh any interest the Village has in regulating the same land for the same purpose. 

 37. It is overriding federal policy and law to protect the Tribe’s inherent power of 

self-government.  The federal interests in encouraging tribal self-sufficiency and economic 

development with particular reference to the Tribe’s trust lands far outweigh any interest the 

Village has in regulating the Tribe’s trust land. 

 38. Whether or not it constitutes a tax, the charges that the Village attempts to impose 

under its Stormwater Management Utility Ordinance on the Tribe’s trust land violate the Tribe’s 

inherent powers of self-government. 

 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully prays for the following relief: 

1. A declaration that the Tribe’s trust land is immune from the Village’s Stormwater 

Management Utility Ordinance and the Village lacks authority to impose charges under the 
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Exhibit A 
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Exhibit B 
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Exhibit C 
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Exhibit D 
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I.(c).    Plaintiff’s Attorneys: 
 

Arlinda F. Locklear 
Bar No. 962845 
4113 Jenifer Street, NW 
Washington, D.C.  20015 
(202) 237-0933 
alockesq@comcast.net 
 
 
James R. Bittorf, Deputy Chief Counsel 
Bar No. 1011794 
jbittorf@oneidanation.org 
Rebecca M. Webster, Senior Staff Attorney 
Bar No. 1046199 
bwebster@oneidanation.org 
Oneida Law Office 
Post Office Box 109 
Oneida, Wisconsin  54155 

 
VI.  Cause of Action 
 

The Tribe brings this action for declaratory and injunctive relief pursuant to 28 
U.S.C. §2201 and Fed. R. Civ. Proc. 65, in response to the Defendant’s unlawful 
application of Village laws to the Tribe’s trust property.  Defendant has purported 
to impose storm water management charges on certain tribal land held in trust by 
the United States for the benefit for the Tribe.  Defendant’s actions violate and are 
preempted by federal law and infringe on the Tribe’s right of self-government. 
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